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SCFORE THE
SNORELIKCS HEARIKNGS BOARD
STATE OF WAS'IINZTON

IN THE MATTER OF A SHOREZLINE
VARIANCE PERMIT DENMNIED BY
MASON COUNTY TO DORALD W,
and YMARJORIL SCHUMSLY,

DONFLD W. and MARJORIE
SCHUMSKY,

aopellants, SHB Mo, 83-11

v. FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
HASON COUNTY and STATE OF ORDLR
WASTTINGTON, DEPARTMENT OF

ECOLOGY,

Resoondents.
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This matter, tre appeal of a shoreline variance den:al ©f & deck
addition by llason County, came on for hearina before the Shorelires
ilearings Board; Lawrence J. Faulk, pres:idinyg, Nancy Burnetct,

Richard &, O'leal, David 3Ahana, 4and Gayle Potnrock, o1 Nocverber g,
1933, at Lacey, Washinjton, The proceedinys were offacially reported

by Kim Otis and were also electronically recorded.
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Appellants Donald and ilarjorie Gchumshy were represented by
R. Bruce Harrod. Respondent Mason County was represenced by John
Buckwalter, and co-respondent Department of LCcology was represented by
Assistant Attorney General Patricia ll. O'Brien,

Witnesses were sworn and testified. Exfhibils were admitted and
reviewed and oral argument was heard, 7Two notions were neard and each
denied. From the testimony, evidence and argument the Board makes
these

FINDINGS 0OF FACT
1

The subject development 15 a deck located 1pr Mason County on the

‘soutn shore of iJocd Canal aporox:imate:y Di1ve miles ncrcheast of Union

on Highway 106. The local shorelines master progran designation of
the area 18 urban; Joog Canal 1useli 15 a saoreiine of statewids
significance as designated in the Shorelines Management Act. Lots on
c1ther si1de of the lot are currently vacant. Hearby lots are

developed.

1
]

Appellants seek a variance for their existing waterward
trapezord-shaped deck which they built withour a permit. The deck
measures 13' x 19' x 18' x i8', egqualing 300 suuare feet 1n suriace
area. It extends 18 feet wakterward of the es1sting bulknead. Juse
one pi1ling supports the portion of tLhe dech that 1s over water. The
remainder of the subjeci declk lies larédward betw=en ~he bulknead and
the resigence to which 1t 18 attached,
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2 Mason County 1ssued a permit to the appellants in July of 1980 for
3 bhe construction of an B0-foot pile pier, gangway, and [loat on this

1 Lame property. The permit did not include a deck or any other

5 residential addition. The appellants built the permitied pier 1a the
6 ¥all of 1981, and then added the watervard deci during the following

spring. Appellants claim the dech addition was partly enbarkad upon

jull)

8 to replace sowme deteriorating tinbers and *hat an unidentified public
L ~ |
9 bffic1al in Shelton advised then such a dech addition wourld be

10 permissible.

ll Y
2 - - [ ] .
12 Nason County officials discovered the unauthorized deck 10 sumner
) Nz 3 - F
hE 1982 and notified appellants that a variance was required tf the

4 Hech were to continue to exist. rppellants applied for a shoreline
19 yariance on nugust 25, 1932, from the "fason County CoOmmIsS3loners.

16 v

b appellants have owned and used the property since 1972. Attached
18 Lo the residence 15 a floating pier which provides moorage and water

hccess. Appellants currently have reascrable use of iheir proparty

without the unauthorized deck.

<1 ' VI

)

= The Mason County Shorelines Adviscry Board raecontercded cenlal of
=3 apoellants' application for a variance. Tn= Mason County

24 ronmissioners agreed and rejected the variance application, aithough
-2 khey did not 1ssue any findings of fac' or sicre any parcicular
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supporting reasons on the record. (A cusion now beiny followed by
most Washington counties and cities for shoreline area permits 1s the
tssuance of findings and conclusions, wriiien or oral,)

VII

any Conclusion of Law which should be deened a Tinduing of Fact is
hereby adopted as such.

rrom these Findings tne Board comes Lo thege

CONCLUSIONS OF LA
I

The Shorelines Hearings Board reviews applications for shorelipe
permits on a de novo b&sis, conscious, ol course, that Lhe burden of
proof 1s on the appeliant; 1t does not review local government
decistions only to deilermine 1f such dectsions were arbitrary and
capricilous or <clearly erropeous,

II

The Mason Councy Shereline Master Plan (*CSMP) pronibics
resident1al structures withipr the shoreriine setback and waterward of
the ordinary high water nark (OWHil}.

The MCS4aD defines "siruciure”™;

Structure means anything constructed, erected, or
located on the ground or water, or attached Lo the
ground or to an existing strucuure, wncluding but not
limited 1o residences, apartments, barns, stores,
offices, factories, sheds, cabins, mobile and
Eloating homes, and other buildings,

The subject deck 1s attached to avpelliants' residence and
supported over the water. Because of 1ts location and configyuration,
FINAL FINSINGS OF FAC
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appellants' dech falls within che HCSNP definitiror of a structure. As
a structure, provisions that regulate the saine apply to 1t, calling
ihe structure a "docl™ or part 9F the "pier” will nol cnange its
character nor will 1t cause provisions that are only applicable to
"prers” to be applicable to "decks.”

The MHCSHP provides shoreline setbacks f{or residential structures:

Seibacks - the mipnimum setbacl for buildings shall be
15 feet from the line of ordinary high water,
orovided that struciures shall not eniend Leyond the
commen line of neilghboring structures, and new
construction shall not substantially reduce the view
of the neil1ghboring structdres.

(Section 7.20.010{(c})

variances are reguired f£or any structure to exisht within the
shoreline setpach area. app=aliancts' dech 1s a structure that regulres
a variance because 1t l1es witban %he 15-fcol shoreline setbachk ard
extends out past the OIM. MWCSHP 7.16.200 The deck must neet MCSHP
yarliance criteria hefore the dech can be allowed tc renzin. The (ICSHP
allows variances to be granted under the following criteria:

variances deal uith specific reguirenents of this
ordinance and the objective 1s to grant relief wren
there are praciical difficulties or unnecessary
hardships i1n the way of carrying out the strict
lester of this ordirance, The progerty owner must
show that 1f he ceorplies with the crovisiors, he
cannot make any reascnable use of PF1s picpercty. The
fact that he might make a greater profit by using his
property 1n & manner concrary to the incert of the
ordinance 1s no: a sufficient reascn for a variance.
A variance will only be granted after the applicant
can demonstrate the followiryg:

A) The nardship which serves as a pasis for ihe
granting of & variance 1is specifically related to ine
property of the applicanrt.

3) The pardspip results from the avplication of
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1 the reguirements of the Shoreline Management Act and

this ordinance, and nect from, for example, deed
2 restraictions or the applicant's own actions.

C) The variance granted will be in harmony with
3 the general purpose and intent of this ordinance.
D) Public welfare and i1nterest will be

4 preserved; 1f more harm will be done to the area by

granting the variance than would be done Lo the
3 applicant by denying 1t, the variance will be denied,
. MCSMP Section 7.28.020.
6

ITiT

T

To prevail, appellant must show that witnout the
8 variance, he cannot nak= any reasonable use of hi1o
9 property. If he canpot do s0, the application must

be denied. If he can do sc¢, 1e nust aiso prove that

the proposal meeis the requirements of Section
10 7.28.020(A, B, C, & D).
| Drake v. (lason County, SH3 lio. §3-4,
1
18 In addition to proving preclusian Jool a reascranie uze of the
13 property, appellants aust prove ruat thear aiierged hardsnip 1s
1 specifically related to the property.
" Here, the appellants buirlt a siruclture in the setback area partly
J
L to replace some deteriorating tiqbers and partly to secure an addition
L
17 and enjoy an enlarged platform area. The deck addition nmerely
{
3 pxpanded the area for enjoyment. The denial of a variance would not
1 prevent a reasonable use of the property.

Iv

2
i Ne{t, appellants mnust prove that they #4111t suffer a hardship 1if
,, | Ehe variance 18 cdenied. In the 1nstant case, appeilants claim &
., j hardsbhip because of they will be conp2lled Lo remove the deck unless
—}
n, they are granted a wariance, The1r alleged hardshin stens only fronm
.. | thelr own actions and not from the prowerty or the SMA, ilardspips
25
) iy T .
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which resulv from appellant's own doing are nov reasons for a varlance

v
Those who seek variances must also prove that theilr proposed
structures are ir harmony wvith the surtounding area and are within
intent of the ordinance, Photos of nearby and more distant
over-the-water structures were presented by appellants to show trat

v

their structure is generally in narnony with the surrcunding area.

Although cver-the-water structur=g do » {15 10 the area, most of then

ovredacte the SMA or Lbhe enaciment of Lhe MCSMP, While the subject deck

addition strikeas no a,parent disharnony 1n the surrounding area, the
oroposed addition does nou meet the intent of the ordinance (the
MCS#p) . Thait i1ntent prohibhits a residential deck wirihin the setbhack
area and over wa:ter, Accordingly, the develooment 15 1nconsisient
with MCSIP 7.26 020(ch,
vI
zppellants must also wmeet criteria (D). Upon eramining the

evidence, the Board fairds the deck to set an urdes:reabl= precedent
under the NMCSMP for construction rast the QWM and within th=

shoreline setback line. Graniing a variance for this deck would

establiish an undesireable (and unlawful) precrdent Zor Lthe granweing ol

h

requests for similar decks. Tpre cumtlacive 1mpaci Of many

over-the-water dechs would be precisely what the 3"34 was enacted to

prevent: piracem=al and uncoordineted developnent. RCY 90.58.020.
AUR |
ilood Canal 1s a snoreline of statewide Si1yniZicance (S3WS).
PIRAL FINDINGS OF [ChlTw,
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Developnent on a 5545 should especially reflect statewide 1nterests of
planned development., RCW 90.58.020, The [CSMP reflects llason
county's planning for this special shoreline. A variance 1in this
instance would be contrary to the public interest of the tHcskp.
VIII
all nCSHP varirance criteria musc be net before a variance may be
granted. Appellants bhave failed to show ihat their deck meets any of
the variance criteria. Accordingly, Mason County's denital of the
variance should be affirwmed,.
TX
Any Finding of Fact which should be deemed a Conclusion of Law 1s
hereby adopted as such.

Froiln these Conclusions iLhe Board enrere (his
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ORDER
The 1nstant variance application decision by the Mason County
commission 18 affirmed,

sr N
DATCD this X/ = day of QSELJanéQQI,}, 1683

SHORLCLI'IES [ICARINGS BCGARD

1Legf£ﬁjzgr%56;jﬁfuéé__//

GAYLT ROTHROCK, Chairman

" Ltdl (oo

DAVID ARANA, Lawyer Menber

- ’

s ¥ i

N .- S dlA

NANCY R. BURNETT, Menber

/ﬁ@ fAOM

RICHARD &, "UspL, Member

See dissenting opinrion

LAEWRENCE J. FAULK, ierbe
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DISSENTING ORINION - LAVRE!CE J. FAULK

In the Spring of }981, appellant discovered dry rot on the
existing deck. Appellaant thereupon replaced the existing deck and
extended the deck approximately 18 feel to Lhe north and behind the
ex1sting deck.

This was accomplished without obtaining a buirlding permit or
shorelines approval, althoudbh appellant testi1fi1ed that he obtained

verbal aprproval from Mason County.

fims ]

In the Fall of 1982, the deck was discovered by the Corps o
Engineers. 0On Jctober 15, 1932, DOT 1ndicared ttey had no obje=clion
to 1ssuance of a Corps Section !0 Pernit o aprellort,

Oon Hoveirher 18, 1937, apucllant auolicd for a shoreline varianco
from the *iason Counly Sioreline Hasier Proegram CS"MP) . ©n Deceprber
25, 1932, the Mason County Shoreiins: Aavisor; Board recsnpended
denital of appellant's apglitcation.

Oon January 24, 1983, the Hasor County Commissioners ayreed and
rejected appellant's application. ©On March 3, 1933, appellant
appealed to this Board within the 30 days allowed from tne timne DOC
recieved the decision of the commissioners, The case was heard on
ilovember 8, 1983, by the Shorelines Hearings Board.

The deck 15 compatible with existing structures and uses 1n the
area, The anpellant choued there are "practical difficulties and
unnecessary hardships 1n carrying out the strict letter of the
ordinance, as the najority would have him do, (Variance 5Section

4 i .
1iCSHMP.} The practical effect of denying the variance 15 to possibly

SiiB Mo. 83-11 1



force the appellant to tear down tue i8' deck extension. This 15 not

a reasonable remedy 1n my opinion and represenLs an unnecessary

nardship on the appellant.

The cumulative 1mpact of granting this variance, Wwhere a lot has
already been developed for residential use under proper authority as
has this lot, would 52 small because the area on the south shore of
iloods Canal has already been heavily developed, under proper or
improper authority, as tire photographs (Exhibit A-5) i1ndicated

The evidence shows the deck 1s not visible from the highway so 1t

£

does not obstruci che view of passers by who a-e visiting the agre

rt

Because appellant owns both lots on either side ol sublect property
the dech does not obstruct the view 0of adjacen® lots, as the majoraty
seems to i1ndicate. Finally there are other develgpmenis that extend

1

further 1nto the water on ei1ther si1de of appellant's lots.

3e that as 1t may, I thinkh we, as a Board have a duty to interwvret
and apply Yhe statutes in a manner tha' furrhers justice,

Other people 1n the area enjoy the use of similar struccures, I
can sef no reason to deny appellant the rightful use ol his nroperty.

I believe anpellant did =eet the hardship criteria for dgranting a
variance and trerefore disagree with the majority decision and believe

the Board stould reverse the County's decision ard grarc the variance

for this already constructed soctio

DISSEHTING OPINIOL
LAWRTNCLE J. FAULK
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